Attorneys for Michael Berger, also known as Magic Mike the magician have filed a petition in the ninth circuit Court of Appeals that asks all 15 judges of the court for an en banc review of the recent decision to overturn Federal Judge Robart's 2005 summary judgment that the Seattle Center rules were unconstitutional. The petition filed yesterday in federal court by Magic Mike's Attorney Elena Luisa Garella was joined by Robert Corn-Revere and David M. Shapiro, both of the Davis Wright Tremaine law firm based in Washington, DC.  Mr. Corn Revere is well-known for his defending First Amendment rights.  According to Ms. Garella, ACLU has indicated they have approval to join in as amicus to the court.

The case was heard by only three of the 15 judges, who ruled two to one in favor of the city of Seattle to overturn, however the dissenting judge was strongly critical of the decision. Circuit Judge Marsha Berzon in her descent of the two majority judges, .

“The case concerns the Seattle Center, a public park — although the majority obscures this basic fact through a euphemism, calling the Center an ‘entertainment zone,’” Berzon wrote.

Seattle’s permitting restrictions in fact serve no legitimate governmental interest, Berzon wrote, and the majority’s ruling marks a radical shift in the court’s First Amendment jurisprudence.

“Although this particular permitting scheme may seem innocuous, the principle that American citizens ordinarily do not need government permission to speak in public places is a precious one, and one the majority entirely ignores,” she wrote.

As for the description of being an entertainment zone, Magic ike notes that The Seattle Center has given notice to evict the Fun Forest which must leave next year and that according to the Seattle Center's own website, Mr. Denny bequeathed to the city with the condition that it be used for "free public space forever".  Seattle Center administrators have repeatedly denied that it is a park, or city public property, a traditional public forum.  When Mike sent the center a formal information request months prior to the enactment of rules he was stonewalled and told there is nothing to give him. Yet six months, later in a similar request, Ms Garella received a box full of hundreds of documents showing that they had documents of two years that they denied Mike so he could not get an injunction to prevent the enactment of the rules.  

Magic Mike claims that Seattle Center has it in for him because he stood up to their attempts to make all performers become vendors.  MagicMike was featured in newspaper stories and TV news features at festivals at Seattle Center from 1980 to 1987.  But when they started to tell all performers that they needed to purchase a $200 a month permit he called their bluff, and police refused efforts by Seattle Center security to make him leave, saying that performing with a hat that was not vending.  Because he hadn't purchased a permit, 1993 he was arrested at the Folklife Festival for making children balloon animals.  He and another balloon artist where he evicted, and two dozen clowns were threatened with a $5,000 fee.  The Center claimed that balloonists gave latex and face painters gave out paint, thus making them vendors.  However after making them leave the festival they refused to give them their day in court and never pressed the citations. Details of abuse against performers can be found at MagicMike's webpage http://funandmagic.com/performersrights.html
According to Ms. Garella, Corn-Revere saw the decision and was "shocked."  He and the firm are very motivated to get it 

reversed. Many legal professors and blogs throughout the Internet have criticized the ruling as a reversal of the trend of free speech.  The Cal Law legal pad blog wrote an article with the headline "Something Tells Us This Opinion Won't Stand". Magic Mike claims that the center has distorted facts regarding the true need for these rules and has enforced the rules selectively, which is why the founding fathers felt that First Amendment rights should only be restricted with caution. After over 40 years without needing to disregard the Bill of Rights it seems excessive to say they are needed now. The photo IDs are also an invasion of privacy and the locations where people must stand do not sit well with performers like Magic Mike who has been a wandering magician for 54 years, since he was seven years old.  When Mike asked if he can move under a tree to perform when it's raining or hot instead of the location he was told he'll have to either decide to get wet or go home and at by not standing within 5 feet of a spot he would risk the revoking of his permit and one year trespass by the police department.  Magic Mike claims that the Seattle Center paints an untrue picture in order to cite a need which doesn't exist.  According to Seattle Center rules any vocal request by a performer for donations is aggressive.  No one else that comes to the park are restricted except performers, not even aggressive panhandlers. 

In her statement of petition Ms. Garella says, "

[image: image1.png]1 believe, based on a reasoned and studied professional judgment, that this
proceeding involves a question of exceptional importance and warrants en banc
review. The First Amendment to the United States Constitution protects the free
exchange of communication in traditional public fora such as public parks.
Restrictions on free speech rights are only permitted in order to serve significant
government interests, and limiting laws are subject to strict scrutiny. The panel
decision skirts the thrust of decades of constitutional jurisprudence to dramatically
amplify local authorities’ power to regulate free speech activities in public parks,
and by natural extension, other quintessentially public fora as well. This decision

is in conflict with the following decisions of this Court:




[image: image2.png]This appeal involves issues of exceptional importance to the law of this
Circuit and the nation, including:

1. Whether or not laws or ordinances may be imposed that require single
individuals to apply and obtain a permit in advance, and wear a photographic
identification badge, in order to exercise free speech in the traditional public forum

of a public park;




[image: image3.png]2. Whether or not the government may impose a ban on the oral
solicitation of donations where other oral communications are freely permitted;

3. Whether or not patrons of a public park, who happen to be standing in
line or eating at a table, are considered a “captive audience” who may be isolated
from persons wishing to engage them with protected speech, particularly where the
“captive audience” may still be solicited by licensed vendors?
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